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| BATED © 12.10.2017
COPREM <
THE HONGURABLE MR. JUSTICE M. KIRUBRKAREN

Writ Patition Nos.2206% & 24302 of 2017
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W.H.?.Noq.uglﬁi § 23154, 2ETIL & 25Y1: of 2017

Lot Balsjl Bducaticnal snd Charitable Trust
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Ehri Shellspha Hospital Campus
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Salew - £36 007

BEstablished and Administering
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1.7he Sowvarmmnt of India

Feix. by itz Secretary

Ministry of Avurveda, Yoga & Nsturopathy
Unani, Ziddha ¢ Howmceopathy (AYUSH)

ECUEH Shawan. "B Blook, GSPD Cowmplex, IN
Wew Deih: - 110 023,

Z.The Central Council of Homosopathy (C0H)
Fep. bw its Secretary

Jawabarlsl Wehru Bhartiyes Chikitss Avum
Howopopathy Anusandban Bhawan

Mo 6l-65. Institutional Area, Opp to “OITBlock
danskpuri, New Delha - 110 0S8,

Hobrreotorate of Isdisn Medicines & Homoeopa iy

Tovi. of Tawdl Medu, Rep. by its Comedssionar
Arumbarkam, Chennail - &0 108,

f.Tenil Nadu Dr M .G.R. Medical University
hep. oy its Feuaistray
r?, Eroea Saled, Gy

Channai - 600 032, «» Raspondsents

{in both petitions)
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Praver in W.P.Wo. 22069 of 2017: petition [ilad under Article 226

=f the Donstitution of
Caeiiocarified Mandssas o8

India praying for @ writ of

lling for the records pertaining to

the apugned prospeciug igsued by the 3rd respondant publighed
on 01.08.2017 for BHME degrae coursa for 217-2018 5e55100y

guash the sams in so far as the annual intake of the petitioner l

eollsge {0y _Hahnepan Homomopathy Medical College gnil Resegrc?
rentra, Rooeripatty  Fanchayat, Fagipuram Taluk, Nawakkal

errict) wmenticned as 50

TIY far the acadewic year

spats in Serisl Mo 14 1n Appendin -

2017-24018 eAnd Lo direct the 3rd

respondent. to issue & corvigendum wentioning that the annual
inteke of the petitioner collage asg 100 seats for the academic
yaar Z017-2018 for BHMS degree course ard pay danages-

Fraver in W.P.No. 24302 of 2017: putition filed wnder Article

376 of the Tonstitution

of Indie praying for 8 writ of

Corrincarified Mandaswus celling for the racords pertaining D
the impugned ordsr  in F.Ho.R. 170147164 /2013-EP (K} Farg da?ed
T1.08. 2017 pessed by the 1st raspondent in so far as reducing [

the seats as 50 for the
Homoedpatiy Medical College
vanchayat, Rasipuraw Taluk,

petitiones college {Dr.Hahnemann
and Remesrch Centre, Roneripatty

Namakkal Districel for admission to

EMME Dugres course for the acadewic session 017-2018 quash the

same and direct the st

respondent to issue a2 corrigendum

wentioning the number of seats as 100 seats instead of 50 ssats
For acmission to BHME degree courss for the academic session
SO17-20008 o the petitioner odllege {Dr . Hahnemann Homosopatiy
Medical College a=nd Research Centre faoneripatty Panchayat,
Fasipusaw Talak, Mowekkal Distrint).

For Petiticner in ¥
abh #.87s.

For Respondents in @
hath W.Bs.

Mr.G.Maglismani
Sanior Council
for Mr.A.Thirumcerthy

My.Su.Brinivazan
Boditional Sclicitor General for R1
{ire W.P.No.22068% of Z017)

Mr.P.Rabu Manohsr, SCosC for Rl

{in W.P.No. 24302 of 2017)
Mr.M.T.Arunan for RE i
Mr.T.M.Pappiab,

Spucial Governwent Plesder for R3

Mr.F.R.Gopinathan
Standing counszel for R4
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CoMMON ORDER

In W.P.Mo.ZZ0E% of 2017, the petitioner truet has coma
bafora this Courl challenging the prospectus i1ssued by the
Governwent of Tamil WNadu on 01.08.2017. in which intake of 50
studente alone was shown for the acadewmic wear Z017-2018 to the
peritioney college and in W.P KHo.24302 of 2017, the patitioner
challesnging £he order passed by the Cenfrel Government on
F1.08.2017, by which the Central Governwent resfused to increase
ths intaeke from %0 to 00,

2. The facts of the case iz that the petitioner Lrust
establishad the Homoeopatly hospital in the year 2000 with
permission for intake of 50 students and thereafter, the intake
was incressed by the Central Council of Homosopaihy by &n order
ciatud LA ¢ L 11 O while Sy £he e Lo grant
perpdssion/epproval has besn vested with the Contesl Government
by wirtws of aan Awendment, introducing Saction *LZ{R} of the
Homosopethy Csntral Council Act. A clgrificastion has also been
igsuwed by the Hindistry of Ayush on 23.12.2004 and 12.07.2005%,
making 1t oleay that the permission slreasdy granted by the
Cwntral CUouncil would continme $111 the sawee is withdrawn as per
tha provizions of the Act.

3. Though the permission fo incresse the gSeats from 20 to
100 wsz  obtained &3 marly @ on E0.00.3008, the  dth
cagpoatent fUniversity granted permissicn for intake of 100
stutlents only for the acadewic vear 2013-2013 Ly virtue of order
Gated 2%.0%.801%, based on the petiticnsr’s application. However
il of & swhlan withoot notice, the $il respondent/University
reduced the intake of the petitioner college from 100 to 75 by
an oeder datad 1T.IL.2012. Baged on the Ceatral Government's
comminioation dated 14.12.201Z; the Usnivarsity passed the order
for reducing the inteke from 75 to SO0 Phe said order was
chzilenged before thig Court in W.B.No, L2662 of 2013 and this
Cogrt silowsd the weit petition on 33.07.2003 and directed the
University fto restore the intake of 100 students with effect
Trom the ecademic yesy Z002-2003. Pursuant to the order passed
by this Court, the 4th respondentdUniversity granted permission
1o the petitioner collizgee to incresse the intake frowm 50 to 100
for the academic wyear Z2013-2034 by order dated 11.11.2013.
Theveatfter szwersl  inspactions were mwade by the  4th
cegpondent fUnivareity and based on the order of inspection, the

inteke of 100 stuwilents was alse continuved for the acadewic yeasr
A s R TR AT 3 9

$. 1o the officisl website of Ministry of AYUSH, the intaks
of petitionery rcollese was shown as 100 seats as on 173.10.2015%,
bR, the  dth  respondent/University, in  the onlins
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publication showed the ganctioned strength of pericicner college
a8 50 seats and the Sawe wes challenged in W.P.No.34078 of 2015,
to rectify the sancticned etrength of the petitioner college as
100 instesd of 50 The ssid writ petition was sllowed on
27.10.801%, divecting the 4th respondent to rectify the
zanctioned strength as 100 instesd of S0 and subsequently, it
was elzo corpacted.

. (i IRLVIOLCEULS, the Ministry of AYUSH pazsasil sn order,
gerving permission for adwmission of students by the petitioner
college in undargradoste BHMS degree courss for the acadewdc
year 2016-2017 and the same was chellenged before this Court in
W.P. N0, FRS0S of 2018, The seid writ petition is s5till pemding
efter granting interim orders, permitting fthe petiticner to
intake 50 studsnts for the academic ysar J016-3017.

. When things stand so, the 4th resposdent/University
pasead an order  dated F3.05.2017; sppointing inspection
commigzion to  ingpect the petitioner coliege for grant of
continuance of provisionsl affilistion for the scademdc year
EOLT-2018 for 50 sests. PThe said crder was challenged before
this Tourt in W.2.No. 15480 of 2017, sesking inspection for 100
enats for the academic year Z0LT-E0IB. By an orvder dated
7.0, 20017, this Court allowed the writ patition, directing the
4th respondent to correct the sanctioned strength as 100 instead
of S50 sests. Inspite of the order passed by this Court on
2T.036.2017, the Government of Tamil Nady, issued prospectus on
O1.08.2017, in which the intaks of petitioner college has been
chown as 50 instead of 100 seate for the academic year Z017-
28, The said prospectus is ohallunged before thais Court in
W.P.No. 22080,

7. The first vespondant - Mindstroy of AYUSH, by an order
dated 31.08_2017, granted permiseiocn  for continustion of
aducission with 50 sests for the acsdaswic yesr Z017-I00R. The
cai@ order ig being challenged before this Court in W.P.No.24302
of :-‘L‘ﬂl'?\

5. Heard Mr.G.Masilanmani, Isarned Seniocr Counsel appearing
for the petitioner in both the writ petitions; Mr.Su.Srinivasan,
learnad Additicnal Solicitor General appearing for the f£irst
respondent in W.P.MNo.22069 of 2017; Mr.B.Rabu Manohar learned
counsel for the first respondent in W.P.Nc.Z430Z of 2017;
My M.T.Axvunan, learned counsel appearing for the second
respondent in both the writ petitions: Myr.P.M.Pappish, Special
Covernment Pleadey pppearing for the third respondent in both
the writ petitions; Mr.P.R.Gopinathan, learned counsel appearing
for the fourth respondent in both writ petitions.

%. ‘rhough, warious points were argued on both sides, the
ouastion A8,
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fr) An o whaebther The 2Amendment Act  would Fpp Ly
progpectively or .ratrospectively?
{ii}  When the Howoeopatly counctl hatd  aglready  granted

periission in an onward basie, whether Central Government after
the awendment, can refuse the agpproved intake which haz been
granted by ths Homoeopathy Council, ingpife of varioug orders
passed by this Cooet?

3. It is ssen, the petiticnsr eacsfablighed the instituticon
s escly B8 in the year 000 snd subseguently, oblained
permissicn from fhe Tentrel council of Homosopathy ©o increase
the inteke Trom S0 to 100 ssats on 30.09.2002. At that point of
time, the Counsil slone has got the power to increase the seats.
Tharesfter on 28.01.2003, the powsr to grant permission was
taken over by the Government ag pear 3Section *12(&) of the
Rumantimant ACL. Clarifications were also issusd on 231202004
god 12.07.2008 by the Ministry of AYUSH which would revesl that
the Goyvarnment had spproved the orders slready passzd by the
Ceniral CTouncil of Homosopethy for esteblichment s well as for
increasing the sests.

1i. Though, the petiticner obtained permission to increasa
thae intage from S0 to 100 s eacly as on FH.O8.2Z00Z, tha
petifioner appliad for affiiincian to the 4th
raspondent University only on 23.08.3012, After inspection the
drn respondentSimiversity alsc granted permission for intake of
100, Howewsr, in the dggawgned order dated 17.11.301F, passed by
the University, it waz ordered to reduce the intake Erom 100 to
75 masts angd that i3 sought to be taken gdvantasge of by
Mr.Su.Srinivasan, Additional Solicitor General, contending that
tha 4th respondent has got no powsr to increase the sest 50 to
100 However, of close scrutiny, the order passed by the 4th
raspondent in toto would reveal thet the patitioner has spplied
only for affiliation, s evident from the subject mentioned in
Th oroder. Therefore, thes contantion raised Loy
#e. Sl Srinivesan, Addificnal Solicitor General is liabkle to be

rejected.

1¥. Bassg o the order dated 1401 201Z, pesged by ths
Finiztey of AYUSH, the Jth respondent/Unxversity hkas asttespted
to reduce the istake from 100 to 7% sgeates and subsequently,
baned on the ordeyr dated 14,12.2002 . the nusber of =eats is
souaht o e veduced from 7L fo 5O fesuitantly, the 4th
respondent/University also reduced the intaks from 785 to 50 on
14.G2.2013, That was et aside by this Court in W.F.No.12662 of
IO1E, by an  order dated 23.07.2013. The said order dated
Z3.007. 5013 has not been set aside, aven though the challengs in

the sppeal 18 in B stage.
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13 Another sttempt hes besn mede Lo redude the intake from
100 to S0 by the 4th respondent/University by online publication
dated 05.10.201%,  =ven  though, the Central Council of
Howssopathy &= wall as the Central Government webeite showe the
intake of petiticner college as 100. The order dated 27.10.2015
passed in W.P. 34078 of 2010 took care of the said aspect and the
4th respondent was directed to rectify the ganctioned strength
s 100 instesd of S0, The said order was actaed upon andl the
intaks wes allowed ag 1) seats,

14. The Ministry of Ayugh by an order 26.10.201&, denied
parmission for adwission of students ey the petivionec college
for the acedemic y2ar Z016-2017, baged o Che inspection report.
The seid order has been challenged in W.P.Ho. 38505 of 201G and
the same is pending with an  interim order o permit the
paritioner to adwdt 50 students alons.

1%. Thersaftsr on 83.05%.2017, the 4€h regpondent/University
sppointed an inspection cowsdttee for jgrant ot continustion of
provizional affiliation for the gcademic year 2017-2018 for &0
caats and that wes challenged and agein it was wmade &8 100 zeats
by an ordey dated T.06.2017.

16. In visw of the above procesedings. if iz vary cigar that
mavey atrewmpts have Deen wade by the cantral *Sovernment to deny
paridssion for intaks of 100 sests and subszgquent FTTeepls we2rs
2isge made by the 4th respondent/University. E1l fthe orders
passed by the Central «Gorermuant as well 33 the 4th respondent/
University are set asids. It has been wmads clsar in the writ
sppesl in $.ANo £50 of 3017, Filed against the order psssad in
W0 N 03749 of 0014, deted 30_04.3014 that the Ameandment Act
would apply prospsctively and not retrospectively. Pacagraph
7.6 of the Judgment is extracted ag follows:i-

™ As noted by ug above, the Ceatral
oy ¥ et itself clacified vida
cogwanioation datad 2702, E00d and

12.07.2005%, that the 2002 Easvciment Act would
net apply, where OUH had qraanted psrmission
prior to the said Awendment Act coming into
forpe, and the gpprovals so granted operated
net only for the academic yesr in issue, but
alzo aus future scademic years. Thure i85 no
dispute before us that such perajssion wWas
aranted to the Trust/YMCH by the OCH vide
compunication deted 03.10.2002.7
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17 Frow the above Judgwent of The Division PBench, it 1is8
made clasr thet the approval granted [ the Cautrel.fou$wil of
Fowowopathy prior Lo the Amendwent Act 18 00t only ’tar the
c-ademic year in izsue. but alse for the fufure acadenic yeare
glso. When ths Division Bench mekes it very clesr that the
carmission to increase the 100 seats would continue even for
Futurs seaderdo years, the Cantrsl Government or the Universily
cannot. redoce the sams.

13, Morapwer, the inspuction report filsd by Lhe E‘-a{:?ral
Courcil of Homoecpathy on 20.07.2017 for the academic year 2017-
2ifi, for intake of 100 seasts, does not  smpeak shout  any
shortocomings o lacunase. Thevefore, fthe confantion of Mr.Rabu
wanohar, lesrped Ceatral Government Sranding {_jgunﬁel that t.l:ze
petitioner college hag not ectabliched 10 peripheral OPD's 1S
zlsc  liable to be rejected. Phe report Spesks ‘ahout
availabilisy of 1¥ pecipheral OPD's. Phe relevant portion of
the faport 12 wutracted hereunder:-

In OPDZ

*Potal Mo. of Patient from lst July 2016 to 30th
gung 2017 1 TBLRL

* Average Patient per day in College Hospital
21%

* Ten Pheripheral DPDI's functioring:

§ Anka Illawm, R.Pudhupatty, Pudhansandhbai,
Muliukurichi, Thitumalaipattl, Belukurichi,
Hamagiripet, Gurusauypal Fvan,
Kalappanaikanpatty, Dasansikenpatil

§ Awwerage Pastient par dey in Peripheral CPD is
1.

1%.In wiaw of the sbhove report, the contantion wade in the
countsr as well as wade aoyoss the bar by Mr.Basbu Manohsr that
thare ig iack of 10 peripheral OPD’g ig liakle fo ke reiscted.

i.Purthecmwors, a8 perusal of the ilwpuansed order would
revesl thet ac lacunae or shortcominge 1in fhe institution has
paan pointed out snd it only grants parwassion/approval for 50
geate and ne reasons have been given ag fo why 50 seats alone ig
givern. The Cantral Council of MHomoeopathy alresdy granted
perrmisgion for incresse of 100 seats asg early as in the year
2000k, which wes also upheld by thiz Cooprt. In the absence of
any correct acceptable reasone for denying the intake of 100
seats, the impogned order is liable to be quashed, The earliser
orders passed by the Central Government was aloo guashed by this
Court, waking 1t very clear thet once an aspproval has been
granted for 100 saate, unless it ie withdrawn or modified, the
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game would hold gqood. There ieg no reacon whigper in the
jmpugned order &8 TO why the decision has bheen taken O res3tract
ths sdmission oily Lo L) geats. In view of the guaghing of the
jmpugnud ordaer, Thare shall Le & direction to the first
respondsnt Lo jgsue 8 corrigendum mentioning fhe seats 28 100
instead of 50 for sdwdssion for BHME degresz oourse for the

academic yaar Z017-201%.

1. As far ag W.P.No.2Z206% of Z017 e concerned, the 3tate
Covernment/ drd  respondent iesued 2 2 Progpecrius showing the
pertitioner College with intaks of 50 =z2als. At the risk of
repetision, Lt has to be ctated that the Central Council of
Homoropatiy grantad pereission to incresse the intake from 50 o
100 seate and subsequently, fhe 4th respondent/University after
inspaction &lso granted affilistion for 100 s2ats. Tharaafter,
srtempts wars sodds ty the Cuntral Governwent 10 raduce  the
inteks to 50 and ths came was negatived by thiz ourt in ths
various writ patitions wentioned sbove. Bven the 4th
respondent /University alse tried €o restrict the inteke to 50U
cunts and sisc make publication omline for 50 seats snd the =ame
was alsc challenged before this Court and it was also directed
to ba meds a3 100 ianstead of 50 seats. When swch is the
position, the State Govarnment has gol 00 powsr Lo restrict the
intake to & ssste and if at all, if is only the Central Council
of Homoeopatiy before smendsant in the year 2003 and the Cantral
Covernment after the Amendment under Secticon *IZ2{RY cof the
Emencdment Act, =affer the yeal 200Z. sietithety the 3Stats
movernment nor the 4th respondent/University has got eny power
Lo reduse 1t. If at all the 4th respondent has got powey andly
1o grunt sffiligtion, a8 per the earlier ordar passed by the
rancral Council of Homosopathy.

5. Ip view of the ahove stated position, theos shell ba &
divectiok to the third regpondent Lo nake correction regarding
the intake of seats as 100 instead of 50 in Serzal No.l14 in
Appendix 3 for the acsdewdc yesr 2017-2008, as Tar a8 the
petitioner i concarned.

@3.In fine, the writ petition stends sllowed and the order
paseed by the Dentral *@overnment is quashed and even the intake
has been directed to be corrected as 100 ipstesd of 50. As far
&3 the petitionsr college is conCerned, the Jrd respondent./State
Government and 4th respondent/Univarsity ave directed to include
thz petitioner collsge for counsselling with intake of 100 seats
instead of &) sests in the ourrent coungelliing, a= the
counsslling had slresdy comsenced.
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Consequently, comnscted miscellaneous petitions are closed. No

COsLE.,

+ Corrected a3z per order
of this ceurk daked 23/10/2017

e ]
Asst.Registrar {Us I11} s/ -
2351072017 Rsst.Pegistrar (08 III)
ftrue copy/
3. ;L";

gyl Asst. Bagistrsr
Ta
1.The Secretaxy o ke
The Govarnment of Indis substitutad the
Minostey of Ayurvaeds, Yoga & ordey alraady
Natucopathy degpatched
tnani, Siddhae & Howoeopathy (AYUSH) on 20/10/3017%

EYUSH Bhawan, "B’ Elock, GPO Complex, IMA
Noaw Dalki - 110 023,

i.The Secrstary

The fentral Council of Homoeopathy (ITH])
Jawaharlsl Bahru Bhartiya Chikitse Avuw
Honceopathy Anusandhas Bhawan

WNo.61-55, Ipstituticnal Area, Opp to "D'Block
Tanakpuri, New Delhi - 110 058,

T.%he Coamissionec

Divectnarate of Indian Medicinss & Howmoscpathy }
cov:c. of Tawal Madh, !
ARrovbakkew, Channail - &S00 106,
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4.Ths Regimtrar

Tamlil Hadu Dr.M.G.8. Medicel University

€9, Anne Sslai, Guindy

Chenna: - &00 082,

+ 4 oo to Mr.A.Thirumoorthy, Advocate,SR.*T454E 74546
+ 2 oop o M/2.P.R.GCopinathan, Advooats, SE.CTEE7E

+ 1 oo to Ne.B.Rabumanchar, Bdvocate, SR T4384

+ 3 oo oto MAS T Arunan, Advocate, SR, TIERD, T3ELL

t¥lon o Nr.Su.syinivasan, ASGI sr. T7E5E2

W.P.Mo2.22069 & 24302 of 2017

A e

NR 1371072017
NR{23710/2007)
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